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Jackson J.A.  

I. Introduction  

[1] This appeal raises the question of whether and in what circumstances a court has the 

authority to remove a validly registered caveat that is supported by a contract creating an interest 

in land, if the registered owner asserts the contract is presently incapable of performance. The 

specific issue concerns the authority of a court under s. 107 and s. 109 of The Land Titles Act, 

2000, SS 2000, c L-5.1 [Act].  

[2] In the context of this case, a judge of the Court of Queen’s Bench sitting in Chambers 

dismissed an application brought by the registered owner asking for an order under s. 109 directing 

the Registrar of Titles to discharge a caveat registered against the title to certain land: see The 

Creeks in Regina Land Development R Ltd. v William Ozem and The City of Regina, 2019 SKQB 

180 [Chambers Decision]. The registered owner has appealed that decision to this Court alleging 

that the Chambers judge erred in law by refusing to order the discharge of the caveat.  

[3] For the reasons that follow, I can find no error in the decision of the Chambers judge. The 

appeal must be dismissed.  

II. Background  

[4] In the 1960s, William Ozem was a shareholder in a company known as Consolidated 

Industries Limited [Consolidated]. Consolidated was the registered owner of certain lands, legally 

described as Legal Subdivision 12-02-17-19-W2 [LSD 12], located on the outskirts of Regina and, 

at the time, forming part of the rural municipality of Sherwood. Mr. Ozem spent between $25,000 

and $30,000 on engineering studies, from which it was determined that LSD 12 contains 

significant gravel deposits. The 1962 and 1963 studies, which form part of the evidence in this 

matter, describe these deposits, their quality and value in detail.  

[5] As a result of Mr. Ozem’s research into the presence of gravel, he and Consolidated entered 

into a royalty agreement whereby he would receive a royalty based on the amount of all gravel 

“gotten and sold” from LSD 12. According to the terms of the royalty agreement, Consolidated 
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agreed that Mr. Ozem would have “the same rights as if he had been granted a legal mortgage” 

and that the agreement would “enure to the benefit of and be binding upon the parties hereto, their 

respective heirs, executors, successors, and assigns”. It was also agreed that Mr. Ozem would have 

the right “to file and maintain a caveat” against LSD 12. It is important to note that Consolidated 

granted Mr. Ozem a royalty interest in the land in exchange for his shares in Consolidated.  

[6] Following execution of the royalty agreement, Mr. Ozem filed a caveat on March 26, 1964. 

The royalty agreement is annexed to the caveat. Since 1964, LSD 12 changed hands many times, 

but Mr. Ozem’s caveat has remained on the title throughout, including surviving an earlier attempt 

to lapse it.  

[7] In 1997, the then owner of LSD 12 invoked the procedure to lapse Mr. Ozem’s caveat 

under s. 159(2) and s. 159(4) of The Land Titles Act, RSS 1978, c L-5. According to that 

procedure, the registrar of the Regina Land Registration District served Mr. Ozem with a notice 

advising him that his caveat would lapse “at the expiration of 30 days from the mailing of this 

Notice unless, within the 30 days, you file with me a Judge’s Order continuing the Caveat beyond 

the 30 days”. Mr. Ozem obtained an order from Hunter J., as she then was, continuing the caveat 

“until further Order of the Court is filed in the Land Titles Office or until such time as it is 

withdrawn in due form as provided for under the provisions of The Land Titles Act” [1997 Order]. 

This order appears to have been consented to by Mr. Ozem’s counsel and counsel for the then 

owner. Mr. Ozem’s counsel registered the 1997 Order against the title to LSD 12. It too continues 

to the present day on the title for LSD 12.  

[8] In 2003, the appellant in this appeal, The Creeks in Regina Land Development R Ltd., 

purchased LSD 12 and proceeded to take the necessary steps to be able to subdivide part of it for 

the purposes of residential housing. Some of those lots have been sold to other builders. In 2007, 

the City of Regina annexed LSD 12, along with other lands.  

[9] In April of 2018, the appellant applied to the Registrar under s. 46 of The Land Titles 

Regulations, 2001, RRS c L-5.1 Reg 1 [Regulations], to lapse the caveat. The Registrar refused to 

initiate a lapsing procedure because of the 1997 Order. Then, on March 21, 2019, the appellant 

applied to the Court of Queen’s Bench under s. 107 and s. 109 of the Act, invoking the court’s 

power to direct the Registrar to discharge an interest.  
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[10] In support of its application for an order directing the Registrar to discharge Mr. Ozem’s 

caveat, an officer of the appellant’s management corporation, Kevin Reese, filed an affidavit. 

Mr. Reese made these assertions:  
16. The Caveat remains attached to 23 individual titles. Twenty-two of which are part of a 
residential subdivision developed by The Creeks which is evidenced by the copies of 
survey plans attached as Exhibit “I” hereto. The remaining lot is owned by the City of 
Regina, as evidenced by the title attached as Exhibit “C13” hereto.  

17. The twenty-two residential lots all trace their titles back to Title No. 14424133, which 
is the portion of LSD 12 purchased by The Creeks in 2003, as evidenced by Exhibit “C11” 
attached hereto. All of the twenty-two lots in the residential subdivision are owned either 
by The Creeks or by builders. …  

…  

22. That I believe it is common knowledge that the City of Regina has expanded over time, 
as evidenced by the map attached as Exhibit “D”. The majority of the area where LSD 12 
is no longer located in the RM of Sherwood No. 159 (“RM of Sherwood”), as it was when 
the Royalty Agreement was entered into, but has since 2007 been located within the 
boundaries of the City of Regina.  

23. I have met with officials from the City of Regina and they have indicated that, for a 
number of reasons including, but not limited to: environmental concerns; bylaw 
restrictions; zoning restrictions; consultation requirements and practical reasons, the City 
would not permit the activity identified in the Caveat, to be carried out in the area, as 
evidenced by the correspondence from the City of Regina attached as Exhibit “K” hereto.  

24. The area surrounding LSD 12 has been substantially developed as residential housing, 
with undeveloped portions in the area largely composed of park, environmentally sensitive, 
or drainage areas. As evidenced by correspondence between the City of Regina and myself 
dated October 12, 2012, a copy of which is attached hereto as Exhibit “L” the City advised 
that it had approved several measures regarding the development and rezoning of the area.  

…  

33. It is my belief that the extraction of gravel from LSD 12 will not, in any reasonably 
foreseeable scenario, ever be possible based on the various regulatory and statutory 
restrictions that are in place for that part of the City of Regina that includes:  

a. zoning bylaws, including the prohibition on mineral extraction within city 
limits;  

b. the restrictions in the Joint Planning Area;  

c. regulatory hurdles of industrial development (of any kind) in a sensitive 
environmental area, including the area in LSD 12;  

d. a requirement to engage with community groups to facilitate any sort of 
mineral extraction;  

e. watershed management concerns for Wascana Creek and Chuka Creek, 
that would mitigate against any mineral extraction; and  

f. the presence of an aquifer that renders excavation unpractical and 
financially unviable, as evidenced in part 6 of the Supplemental Report 
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attached as Exhibit “C” to the 1997 Ozem Affidavit, and the map of the 
Richardson Aquifer, attached hereto as Exhibit “R”.  

34. That in order for the Respondent, or any other person, to access any gravel on the 
subject lands, they would have to get permission from the City of Regina to permit an open 
gravel pit to exist immediately adjacent to residential lots. As noted in the letter attached 
as Exhibit “K” hereto, the City of Regina would not permit this.  

[11] Exhibit “K” to Mr. Reese’s affidavit is a letter from the City of Regina that indicates the 

following:  
The purpose of the caveat in question relates to royalties from a gravel removal operation. 
The City does not support a gravel removal operation in this location, as evidence by the 
following Council-approved items:  

• The Concept Plan for The Creeks identifies this area as Low Density 
Residential.  

• The parcels in question are zoned RI under the Regina Zoning Bylaw 
No. 9250 (Zoning Bylaw). The purpose of this zone is primarily for single 
detached homes, therefore resource extraction (Processing Rock and 
Gravel) is a prohibited land use at this location under the Zoning Bylaw.  

Accordingly, the City would not issue a development permit for this activity to occur on 
the identified properties that include the caveat.  

[12] The appellant also filed an affidavit from a City of Regina employee attesting to the 

following:  
b. The City’s Land fall within the Joint Planning Area with the RM of Sherwood. The 

goal of the Joint Planning Area is to promote sustainable growth and development 
patterns for the City. One policy for lands in the Joint Planning Area is not to 
permit natural resource extraction, which processing rock and gravel is. The 
policies of the Joint Planning Area are contained in the Design Regina, Official 
Community Plan (“OCP”), prepared in accordance with The Planning and 
Development of Act, 2007. Attached as Exhibit “C” is the summary of the Joint 
Planning Area found in the OCP. Therefore, the City has no ability to process rock 
and gravel as the OCP policy does not permit this land use in the Joint Planning 
Area.  

c. In addition to the City’s Lands falling within the Joint Planning Area, they [also] 
fall within the Collaborative Planning Area. The Collaborative Planning Area 
requires the City and RM of Sherwood to agree to future development, with the 
goal that the development reflects the highest and best use of the land over the long 
term which mutually benefits both municipalities and the region. I have reviewed 
the RM of Sherwood Official Community Plan and it is clear that neither the City 
nor the RM of Sherwood would permit processing rock and gravel on the City’s 
Land. The processing of rock and gravel does not achieve the best use of the City’s 
Land. Attached as Exhibit “C” is a summary of the Collaborative Planning Area 
polices.  

[13] Mr. Ozem filed an affidavit in response, wherein he attested to the following:  
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6. I spent a lot of money in 1963 ($25,000–$30,000) to search out the gravel deposits on 
this land. There are gravel deposits on the land in issue. The reports are attached to my 
previous affidavit filed in 1997 with this Court. In 1997, the Court ordered that my caveat 
was to be locked on the titles.  

7. When the present owner considered purchasing and in fact did purchase this land for 
residential development it knew that my caveat regarding the gravel was registered upon 
the lands at issue with Information Services Corporation land titles division.  

8. When the Applicant purchased the land it never contacted me to discuss how it wanted 
to deal with my caveat prior to it purchasing the land.  

9. Further, I was not advised to the best of my recollection to attend any meetings for any 
reason with the Rural Municipality of Sherwood No. 159 or the City of Regina regarding 
annexation or community development or zoning or for any other purpose regarding my 
caveat on these lands. I know through my business experience land zoning can change over 
time and uses of land can change over time. I also know through my life that technology 
can change and advances can be made to extract material from soil.  

10. I have offered to meet with the Applicant to settle this matter professionally but they 
refuse and continue to refuse to meet.  

11. I would like to help these young men who own the Applicant company but they won’t 
meet with me. My legal counsel has sent them a letter for the purpose of having settlement 
discussion but they refuse to meet with him as well. They just simply will not meet with us 
to deal with my caveat that has been on the land for everyone to see for approximately 55 
years.  

III. Decision of the Chambers Judge  

[14] In the Court of Queen’s Bench, the appellant put forward two bases upon which it believed 

the caveat should be discharged (as taken from the Chambers Decision at para 13):  
1. When the caveat was first registered, it did not create a caveatable interest and that it 
was, in fact, a restrictive covenant, which was unenforceable.  

2. Secondly, they argue that the purpose of the caveat is no longer enforceable given the 
inability to develop the gravel deposits and, as such, the fundamental purpose of the caveat 
has disappeared and become meaningless.  

[15] Relying on Bank of Montreal v Dynex Petroleum Ltd., 2002 SCC 7, [2002] 1 SCR 146, the 

Chambers judge held that the caveat “is based upon an interest in land as evidenced by the parties’ 

intention” (at para 18) as reflected in the royalty agreement and was validly registered. The 

appellant does not challenge this aspect of the Chambers Decision.  

[16] On the second basis asserted by the appellant as its justification for the caveat to be 

discharged, the Chambers judge held that the appellant had not put forward a basis in law to order 

the discharge of the caveat. This is the only aspect of the appellant’s claim that remains in issue.  
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IV. Analysis  

[17] According to the Act, the appellant has a right to appeal questions of law arising from the 

Chambers Decision to this Court (see s. 111: “any interested party may appeal a decision or order 

… on a question of law”). With this provision in mind, the appellant stated its grounds of appeal 

in its factum as follows:  
(a) That the Chambers Judge erred in law by rendering a fiat contrary to the weight of 
evidence properly put before the Court.  

(b) That the Chambers Judge erred in law by rendering a fiat contrary to the jurisprudence 
put before the Court.  

(c) That the Chambers Judge erred in law by refusing to consider the equitable and legal 
interests and base a decision on the same.  

(d) That the Chambers Judge erred in law by overweighing his legal analysis in reliance of 
a prior decision of the Saskatchewan Court of Queen’s Bench that dealt with completely 
different facts and equitable interests.  

[18] The above grounds of appeal are framed as questions of law, but, in my respectful view, 

they do not address the essential question which is whether a court has the authority under s. 107 

and s. 109 of the Act to direct the Registrar to discharge a caveat in the circumstances presented 

by this case. To be specific, the appellant does not argue that, from 1964 until the development 

plan for LSD 12 came into effect, excavation for gravel was not possible nor does it deny that 

sometime in the distant future gravel excavation might become possible again. Rather, the 

appellant argues that the caveat is supported by a contract that is not presently capable of 

fulfillment and, therefore, it should be relieved of its obligation under the contract by using the 

procedure under s. 107 and s. 109.  

[19] As the above review of the background to this case indicates, it is common ground that, at 

the present time, the appellant has no interest in excavating for gravel and the City of Regina would 

not issue a permit in any event. The Chambers judge accepted that this was the case saying, “gravel 

extraction is highly unlikely” (at para 10). The point, however, is that the appellant did not present 

the Chambers judge with a basis upon which to remove the caveat. On this point, the Chambers 

judge wrote as follows:  
[22] The real argument relied upon by the applicant is that the fundamental purpose of the 
caveat is gone. The applicant relies on a series of cases, none of which are directly on point 
and none of which were dealing with the issue before this court. The case of Solara 
Exploration Ltd. v Richmount Petroleum Ltd., 2008 ABQB 596, [2009] 2 WWR 530, a 
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decision of Martin J. (as she then was), comes closest to dealing with this issue at paragraph 
161, where she states:  

[161] Richmount’s experts testified that a royalty without production is 
nonsensical and outside the contemplation of the parties. I acknowledge 
that this is a valid critique. However, this is not an ordinary situation. 
Dyno’s interest in the Farmout Lands arises here from the application of 
legal principle, not from completion in fact of the Test Well. Estoppel 
works to deem a “reality” that does not exist in fact. Therefore, it stands 
to reason that the royalty payment will be unusual. However, the evidence 
from Richmount’s experts is that calculation of the royalty in these 
circumstances is mathematically possible, albeit out of the norm.  

[23] If anything, this statement supports the position of Mr. Ozem. The parties have not 
been able to provide to me any case that suggests that a validly registered caveat protecting 
an interest in land will expire upon the interest having no value at a particular point in time.  

(Emphasis added)  

[20] At paragraph 24, the Chambers judge placed the justification for leaving the caveat in place 

in the context of Saskatchewan’s land titles system, by quoting from this Court’s decision in 

Dunnison Estate v Dunnison, 2017 SKCA 40, [2017] 8 WWR 18:  
[75] In summary, the purpose of our land titles legislation is to provide certainty of title 
and to protect persons who acquire an interest in land bona fide, for value and in reliance 
on the register from unregistered or hidden claims. In our view, however, that is not its 
only purpose. The legislation also establishes a predictable method of registering interests 
in land within an established framework. A series of legislative and regulatory provisions 
create a system upon which persons rely daily to search the registry and make personal and 
business decisions.  

(Emphasis added)  

[21] In my view, the Chambers judge’s decision is fully supported by the law he has cited. It is 

also supported by some of the key provisions of the Act that establish the importance of the register 

and the preservation of the interests reflected on it. In referring to the Act, it is important to note 

that s. 2(1)(s) defines interest to mean “any right, interest or estate, whether legal or equitable, in, 

over or under land recognized at law that is less than title”. Thus, in the context of the present Act, 

interest includes Mr. Ozem’s caveat.  

[22] From there, it is important to note s. 13 and s. 14, which describe a fundamental principle 

of the land titles system in Saskatchewan:  
Effect of title  

13(1) Where the Registrar issues a title pursuant to this Act:  

(a) subject to section 14, the registered owner holds the title free from all interests, 
exceptions and reservations … .  
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…  

Exceptions to clear title  
14 Every title is subject to:  

(a) any interest that is registered against the title pursuant to this Act or any other 
Act or law … .  

(Emphasis added)  

[23] Sections 47 and 54 describe the effect of a transfer of a title and of the registration of an 

interest and confirm that every title is subject to any undischarged interest:  
Effect of transfer  

47(3) Each new title issued pursuant to subsection (2) must include and is subject to:  

(a) any interest that was registered against the former title … .  

(Emphasis added)  

Effect of interest registration  
54(1) After an interest is registered and until that interest is exhausted or until the 
registration of that interest expires, lapses or is otherwise discharged from the land titles 
registry in accordance with this Act:  

(a) the title on which that interest is based and any title derived from that title 
remains subject to that interest … .  

(Emphasis added)  

[24] It is acknowledged that both the Registrar and the courts have the authority to take steps 

that would lead to the removal of an interest from a title. The power to initiate the lapsing of an 

interest rests with the Registrar (see s. 63 of the Act and s. 46 and s. 47 of the Regulations). In this 

case, as the record shows, the Registrar refused to initiate that procedure because of the 1997 

Order. She was correct in so refusing.  

[25] The Registrar’s decision led to the appellant’s application under s. 107(1) of the Act and 

the exercise of the Chamber judge’s jurisdiction under s. 109. Section 107(1) contemplates a 

proceeding commenced by application:  
Application to court  

107 (1) Any person may apply to the court for an order with respect to:  

…  

(d) any application respecting land or an interest in land; or  

(e) any application respecting a transaction or contract relating to land or to an 
interest in land.  

[26] The court’s jurisdiction to act on an application made under s. 107 is governed by s. 109, 

which provides that “the court may make any order the court considers appropriate, and in so doing 
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may direct the Registrar to … discharge, amend, postpone or assign an interest”. An interest may 

expire, lapse or otherwise be discharged, but, as the Chambers judge indicated, judicial authority 

to order the removal of a validly registered interest using the authority of s. 109 is not unlimited.  

[27] It is against this backdrop that the appellant’s grounds of appeal must be reviewed, but, in 

my view, none of them can stand. Without making any argument on point or leading the required 

evidence, what the appellant appears to seek is a way to summarily obtain an order declaring the 

underlying contract to be frustrated. However, assuming without deciding that s. 107(1)(e) permits 

a court to consider and give effect to a claim that a contract supporting a caveat is at an end, the 

appellant did not attempt to do more than say that its present inability to excavate gravel was 

sufficient to entitle it to an order discharging the caveat. With that by way of a general comment, 

I will consider each of the appellant’s grounds of appeal in turn.  

[28] The crux of the appellant’s first ground of appeal is that the Chambers judge did not weigh 

the evidence properly and, if he had, he would have understood the impossibility of excavating for 

gravel. Quite clearly the Chambers judge understood the unlikelihood of present or future removal 

of gravel, but that fact alone is essentially irrelevant to the analysis under s. 107 and s. 109 in this 

case.  

[29] The second ground of appeal suggests that the Chambers judge improperly interpreted or 

applied Solara Exploration Ltd. v Richmount Petroleum Ltd., 2008 ABQB 596, [2009] 2 WWR 

530 [Solara]. Relying on paragraph 161 of Solara, the appellant submits that since gravel 

extraction is presently an impossibility, the royalty agreement should therefore be considered to 

be at an end and the caveat should be discharged as a result. I agree with the Chambers judge’s 

interpretation of Solara. The appellant has isolated one aspect of it that does not speak to the 

authority to order the discharge of the caveat under s. 107 and s. 109 in a case such as this. I note 

as well that the holder of the royalty interest in Solara successfully maintained its claim to an 

ongoing royalty interest, notwithstanding the owner’s claim of a period of non-production.  

[30] The third ground of appeal puts forward the hypothesis that a decision under s. 109 might 

be made by weighing the equities between the present registered owner and the holder of a 

registered interest. Such a proposition is unknown to land titles practice. Nonetheless, it is useful 
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to quote the basis of the appellant’s claim for equitable consideration as taken from Mr. Reese’s 

affidavit:  
36. That permitting the Caveat to remain on the land makes purchasing lots less desirable 
for homebuilders and members of the public. The existence of the Caveat creates an 
impediment on the title that buyers require be discharged from the title at the time of 
purchase and it is my belief that, as a consequence, it impedes the owner’s ability to market 
the lots.  

(Emphasis added)  

[31] The appellant mischaracterizes the nature of a caveat. A caveat is not an impediment to 

sale, as such, but when it records the claim of a valid interest in land, it remains on the registry and 

any dealing with the land must either address it in some fashion or there must be some authority 

for the Registrar or a court to order its discharge or removal.  

[32] Finally, the appellant submits the Chambers judge gave undue weight to the 1997 Order. 

In light of its terms, the Chambers judge was required to give full effect to the 1997 Order. Of 

course, if there had been a basis to remove the caveat, the Chambers judge would have been free 

to act in accordance with the terms of the 1997 Order, which provided that the caveat would remain 

in place “until further order”. The point, however, is that the appellant has not presented a basis 

upon which the caveat can be removed by court order under s. 109. A prior registered owner 

granted an interest in the land. The appellant purchased the land subject to a caveat protecting that 

interest. The caveat continues to represent a valid interest in the land. In the context of this case, 

that really is the whole of it.  

[33] In reaching this conclusion, I do not discount the authority of such decisions as Amoco 

Canada Resources Ltd v Potash Corporation of Saskatchewan Inc., [1992] 2 WWR 313 (Sask 

CA) [Amoco]. Amoco describes a procedure whereby either a registered owner or a caveator may 

be required to commence an action to address the validity of a caveat. Here, the appellant does not 

challenge the validity of the caveat and, when asked by this Court, counsel for the appellant stated 

his client had no further evidence to lead for the purposes of invoking the court’s authority under 

s. 109. In such circumstances, there would be no utility to ordering the appellant to commence an 

action. And, clearly, it would be inappropriate to compel Mr. Ozem to commence an action as it 

is the appellant’s claim of being unable to fulfill the terms of the contract that is the basis of its 

assertion that the contract should be declared to be at an end. The appellant has always been able 
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to commence an action to address the issues that it now sees with the underlying contract, if it 

believes it has a basis to do so. Thus, Amoco has no application to this case.  

V. Conclusion  

[34] The appeal is dismissed. Mr. Ozem is entitled to costs in the usual way.  

 “Jackson J.A.” 
 Jackson J.A. 

I concur. “Richards C.J.S.”  
 Richards C.J.S. 

I concur. “Kalmakoff J.A.”  
 Kalmakoff J.A.  

  


